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PREFACE 


The Standing Committee on Administration of Justice is pleased to present its 
report containing comments and recommendations on the Premier’s Conflict of 


Interest Guidelines and the Member’s Conflict of Interest Act. ° 


On December 12, 1990 the Premier, the Hon. Bob Rae, tabled with the 
Legislature guidelines setting out additional standards of behaviour for 
members of the executive council and parliamentary assistants in respect of 
conflict of interest matters. By reference of the Legislature dated December 
20, 1990, the Standing Committee on Administration of Justice was charged 
with the responsibility "to review and make recommendations" with respect to 


the guidelines (hereafter referred to as the Guidelines). 


Committee consideration of the Guidelines began with hearings on February 
18, 20 and 21, 1991. Additional hearings were held on April 30 and May 7, 
1991. The Committee heard from thirteen witnesses, all of whom were 
particularly knowledgeable and experienced with the issues, including: the 
Premier, the Hon. Gregory Evans, Conflict of Interest Commissioner, the 
Attorney General, three current members of the executive council and three 
former members. Following his appearance before the Committee, the Premier 
submitted a list of "suggested" subject areas for the Committee review. The 
Conflict of Interest Commissioner appeared twice before the Committee and 
subsequently submitted additional written comments and recommendations, 
including a summary of those Guidelines which, in his view, ought to be 


incorporated into the existing Act. 


The frank and thoughtful presentation of concerns and recommendations by all 


the witnesses allowed the Committee to explore the diversity of viewpoints and 
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alternative approaches to this difficult area. The Committee is appreciative of 


the time, effort, and many insights that the witnesses shared with the 


Committee. 


The Committee was ably assisted by its staff. Lisa Freedman, Clerk to the 
Committee, ensured the efficient administration of the Committee’s 
deliberations. Susan Swift, a lawyer with the Legislative Research Service, 
provided the Committee with research support and pursuant to the Committee’s 


instructions, drafted its report. 


INTRODUCTION 


The issues addressed in this report emerged from the evidence of the witnesses, 
Committee discussions and the suggested list of issues presented by the 
Premier. Although many issues and concerns were identified during the 
Committee’s deliberations, three themes emerged as preeminent among them: 
the first concerned the overall purpose of the Guidelines - are the Guidelines 
necessary? The second focused on divestment as the central feature of the 
Guidelines and the question - is divestment necessary or is disclosure more 
appropriate? The third theme addressed the issue of legal versus political 
accountability - who should make the final determinations under the 
Guidelines? It also concerned the related question of whether the Guidelines 
should be incorporated into legislation. These three issues are discussed in Part 
I of the report. Part II addresses the many other important issues raised during 


the hearings and the Committee’s deliberations. 


PART I 


Purpose - Are the Guidelines Necessary? 


Public confidence in the integrity of the political process and in those elected 
to govern is an essential element in maintaining the vitality of our democratic 
institutions. Currently, public confidence in politicians and government is at a 
record low across the country. One reason may be the perception that elected 
representatives are able and do take advantage of their positions to advance 
their own personal interests. Virtually all of the witnesses argued vigorously 
that this perception was erroneous. In light of their many years of experience, 


the witnesses, all but two of whom are or have been politicians, believed that 
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the individuals elected to public office are honourable women and men 
dedicated to serving the public and not to advancing their own personal 


interests. 


The erosion of public confidence, it was suggested, is a problem which should 
concern and be addressed by all representatives in whom the public has laid its 
trust. There was, however, substantial disagreement among the witnesses as to 
whether the Guidelines are the most appropriate way to effect the restoration of 
public confidence. Some witnesses questioned whether the Guidelines are 
necessary, or indeed whether they will, in any way, advance the goal of 
ensuring public confidence. Others suggested, as do the Guidelines themselves, 
that in order to restore public confidence in government, it is necessary to 
impose upon cabinet ministers and parliamentary assistants more stringent 
standards of conduct than those imposed by the existing conflict of interest 


legislation. 


According to one witness, the Guidelines appropriately address public 
perception and the appearance of conflict because in politics perception is 
often just as important as reality. The issue according to another witness was 


that politicians must not only be honest but they must be seen to be honest. 


Other witnesses took the view that public perception is an uncertain basis upon 
which to build standards of conduct. Public perception is essentially 
subjective, may be based on insufficient or erroneous information and may 
simply be wrong. For these reasons, public perception may never be satisfied 
by any standards. Instead, it is argued, public confidence in government will 
be restored by strict compliance with full and ongoing disclosure requirements. 
Another witness feared that the Guidelines may even serve to reinforce a 


negative public perception because they are wrongly structured on the 
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assumption that politicians may participate in improprieties unless the strongest 


rules possible prevent them from doing so. 


Having considered all of the evidence, the Committee is of the view that the 
erosion of public confidence in elected officials and government is a matter of 
profound importance and one of concern to all members of the Legislature. 
The goal of restoring that public confidence must be addressed through 
measures which will assure the public of the separation between an elected 
official’s personal interests and his or her public duty. As existing legislation 
and rules designed to eliminate actual conflicts of interest have proven 
inadequate in this regard, the appearance of conflict of interest must be 


addressed. 


The goal of restoring public confidence in elected officials requires that a 
balance be struck between what is necessary to establish the highest degree of 
integrity in the political process and the need to be practical and reasonable in 
recognizing the diversity of interests of those people who come to political life. 


The Guidelinés strike such a balance. 


The Committee therefore recommends that: 


1. the Guidelines be adopted. 


Divestment vs Disclosure 


One of the central features of the proposed Guidelines and the one to which 
most of the evidence was directed, is the requirement of divestment contained 
in section 15. This section requires ministers and parliamentary assistants to 
divest themselves of (a) any asset, liability or financial interest which causes or 


could appear to cause a conflict of interest, and (b) all business interests. An 
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exception to the requirement is provided in cases where the divestment would 


cause "undue hardship". 


The evidence of the witnesses was polarized on the issue of whether 
divestment or disclosure is the appropriate approach. On the one hand, the 
requirement of divestment was called draconian and impractical. It was 
suggested that the measure would discourage many candidates from seeking 
public office. Political parties would find it increasingly difficult to recruit 
candidates, particularly among those individuals who over time and through 
good fortune and application have been able to accumulate assets. Combined 
with the uncertain and potentially short tenure of a minister or parliamentary 
assistant divestment, it was said, will simply be too great a sacrifice for many 
potential candidates. The public will be deprived of the best candidates from a 
cross-section of the population. Divestment, it was suggested, will limit the 


flow of potential membership in the Legislative Assembly. 


Those witnesses who supported the need for divestment took issue with the 
notion that the measure would discourage good people from coming forward 
for political office. It was pointed out that many sacrifices of varying kinds 
must be made by those in political life. Those seeking elected office do so for 
reasons other than personal gain, recognizing that public service provides its 


Own unique rewards. 


Opponents argued that complete divestment, as a practical matter, is not a 
realistic option. Firstly, divestment within the time required by the Guidelines 
will cause "distress sale" conditions forcing the sale of assets at less than 
market value. Secondly, owners of small businesses, in particular, will suffer 
because the market for their asset will be smaller and because of the negative 
impact the sale will have on the family "lifestyle" component of the business. 


The sale of the business will also mean a loss for the minister’s family. If the 
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business is sold so that the family remains in the business with a new 
arms-length partner, again, there will be a negative impact on the family. 
Thirdly, divestment will require the complete disposal of any interest in the - 
asset. Financing arrangements such as a vendor-take-back mortgage will be 


prohibited thereby making disposal more difficult. 


Several witnesses suggested that if divestment is adopted exceptions should be 
made for small businesses and corporations that are unlikely to become 


involved with the government. 


Another concern raised by those opposed to divestment was that it ignores the 
non-financial interests that can give rise to a conflict of interest, for example, 
political interests. The measure, it was suggested, will lead to false 


expectations that the potential for conflict will be eliminated. 


Opponents counselled the Committee to focus instead on disclosure. Disclosure, 
it was suggested, is the sine qua non of dealing with conflict of interest. It 
provides a built-in supervision of members and gives the public the facts they 
need to assess the performance of their elected representatives. Some witnesses 
suggested that the system of disclosure could be strengthened, adding more 


meaningful penalties and extending these new rules to all members. 


Other witnesses were strongly of the view that disclosure has proven to be 
inadequate to the task of maintaining public confidence in the integrity of 
government. Divestment is necessary to restore that confidence by eliminating 
not only actual conflict but also the appearance of conflict. The system of 
placing assets in a blind trust was also criticized. Despite their name such 
trusts are not blind. The member setting up the trusts knows what assets are 
being settled into the trust and is advised of subsequent material changes in the 


assets. The scheme is inadequate because there is a sense of a continuing 
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active interest in the assets. Disclosure, it was suggested, does not make clear 
the nature of the member’s ongoing relationship to these outside interests; 


divestment does. 


The Committee believes that Justice Evans was correct when he said that a 
trust can never be blind. Disclosure alone, therefore, will not suffice, but 


rather must be accompanied by divestiture. 


The Committee therefore recommends that: 


2. the divestment section remain an integral part of the Premier’s 
Guidelines. 


Section 15 


Specific recommendations were made to the Committee concerning the 
meaning of terms such as "undue hardship"; "the appearance of a conflict" and 
“business interests." It was suggested that the section as a whole is vague and 


meaningless because these terms are too subjective. 


However, the Committee believes these terms as used in the proposed 
guidelines will prove useful to the judgements to be 


made under the Guidelines. 


Guidelines or Legislation - Political Versus Legal Accountability 


As the evidence made clear, the question of whether the proposed Guidelines 
should be incorporated into legislation or left simply as guidelines involves a 
consideration of several interrelated issues including: the role of political and 


legal accountability in the establishment of standards of conduct and their 
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enforcement; who should be the final arbiter of conflict of interest matters; 
whether the courts should be involved in these determinations; and, whether 


citizens should have any role in the process. 


One sense that emerged from the hearings was that the Premier has the right to 
select who will be in cabinet and, once appointed, who may be removed. 

There is therefore, a level of political accountability which makes it appropriate 
for the Premier to set the standards for membership in cabinet and make the 
determination of when the standards have been breached. Recognizing the 
right and need for each Premier to select the cabinet, one witness was of the 
view that the Guideline’s should remain simply guidelines so that each 


successive Premier can establish his or her own standards of conduct. 


While one of the witnesses suggested that the Guidelines be incorporated into 
legislation, others were less certain. Those who were unsure of the form the 
Guidelines ought to take, nonetheless argued that the Premier ought to have the 


ultimate decision of cabinet membership. 


Others suggested that the process should be de-politicized by giving the 
adjudicative functions to an independent third party like the Conflict of Interest 
Commissioner. The intent of the Members’ Conflict of Interest Act was to 
establish a procedure, independent of members and the political process, where 
the determinations regarding conflict of interest matters could be made. This 
process, it was suggested, should be continued under the Guidelines. The 
determinations must be taken out of the political arena at the peril of having 
them languish in debate in the Legislature. There is virtue, it is said, in having 
an independent party, like the Commissioner, make the necessary 


determinations quickly, fairly, independently and with finality. 
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It was also pointed out to the Committee that currently under the Guidelines 
there is no one to monitor the Premier’s compliance. This gap in the scheme, 
it was suggested, should be rectified by having an independent person like the 
Commissioner enforce the Guidelines for all members of the executive council, 


including the Premier. 


Clearly, the powers of the existing Conflict of Interest Commissioner cannot be 
extended except through legislation. If the powers under the Guidelines were 
to be conferred on the Commissioner, it was suggested that definition or 
direction be given regarding the meaning of "undue hardship"; "not inconsistent 
with the public interest" and "appropriate undertaking" in section 15. It was 
suggested that the terms are vague as framed and lend themselves to subjective 
interpretations. It was also suggested that consideration be given to extending 
the powers of the Commissioner in other ways, including providing for the 
ongoing review of management trusts set up under the legislation and generally 


strengthening investigatory powers. 


Another witness suggested that if the Guidelines are incorporated into 
legislation consideration should be given to providing private citizens with the 
statutory right to initiate investigations on conflict of interest matters, and to 


enforce the provisions. 


The use of the court system in the determination of conflict of interest issues 
was suggested by one witness, but rejected by another who argued that there is 


no expeditious way of having such issues resolved through the court system. 


The Committee believes that the need to restore public confidence and to 
maintain the highest degree of integrity in the political process requires the 
establishment of more stringent standards of conduct for elected officials than 


presently exist. The proposed Guidelines, it is believed will supplement and 
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improve upon the current standards set out in the Members’ Conflict of Interest 
Act. Incorporating the Guidelines into the existing legislation will provide the 
public and members with a clear statement of the expected standards of 
conduct and will reflect the commitment of all members to addressing the 


issues of public confidence. 


The Committee accepts the notion, advanced by many of the witnesses, that 
political accountability for decisions about who is or who will be allowed to 
remain in cabinet is both appropriate and necessary. At the same time, the 
Committee is aware of the desirability of having an independent third party 
investigate and report on conflict of interest matters. All of these concerns can 
be addressed by incorporating the proposed Guidelines into the existing 


legislation. 


The Committee therefore recommends that: 


as the proposed Guidelines be incorporated into the Member’s Conflict 
of Interest Act and that the mechanism of administration be the 
same as is currently in the Act, that is, through investigation and 
report to the Legislature by the Conflict of Interest Commissioner. 


PART II 
Application - To whom should the Guidelines apply? 
Concern as to the application of the Guidelines was raised by several witnesses. 


Several witnesses commented on the inappropriateness of having the same rules 


apply to both parliamentary assistants and cabinet ministers. 


There was also discussion on whether the Guidelines should be made to apply 


to all members of the Legislature, the senior public service and government 
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appointees. The application of the terms of the Guidelines to spouses and other 


family members was also discussed. 


Parliamentary Assistants 


It was suggested that parliamentary assistants should be treated differently than 
cabinet ministers under the conflict of interest rules. Parliamentary assistants, 
it was said, do not have access to the same kind of information and do not 
have the same degree of influence over decision making as do members of the 
executive council. In addition, although there is no security of tenure for either 
parliamentary assistants or ministers, it was pointed out that parliamentary 
assistants may in some ways be even more vulnerable to losing their position. 
In the past they have been subject to a rotation program to foster experience 
among backbenchers. The combination of these factors, it was suggested, 


makes identical treatment inappropriate. 


However, the Committee is of the view that the need to restore public 
confidence in the political process and in elected officials requires that all 
members who are in positions with access to information concerning 
government policies and decisions, and with influence over such matters must 
be subject to higher standards of conduct. Although the access and influence 
of parliamentary assistants is not as great as cabinet ministers, they nonetheless 
have access to information and influence over decisions which are not available 


to backbenchers or the public generally. 


The Committee therefore recommends that: 


4. the new divestment provisions of the Guidelines should apply to 
parliamentary assistants as well as to cabinet ministers. 
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Members of the Legislature 


The arguments advanced in opposition to the similar treatment of parliamentary 
assistants and ministers were also relied upon by opponents to the extension of 
the Guidelines to all members of the Legislature. Other witnesses suggested 
that some of the provisions should be applied to all members. These 
additional provisions might include a clearer definition of "private interest" to 
ensure that its meaning is not limited to financial benefits; restrictions 
respecting gifts and benefits; and the principle of more frequent and more 


public disclosure of information concerning personal interests. 


For the reasons outlined in the section on parliamentary assistants, the 
Committee accepts the view that the Guidelines ought not to apply to all 


members of the Legislature. 


The Committee therefore recommends that: 


5. all members be required to provide the Conflict of Interest 
Commissioner with detailed statements of assets, liabilities and 
interests and that these statements will be made available to the 
public. 


Senior Public Service and Government Appointees 


Several witnesses raised the issue of whether the Guidelines should be 
extended to the senior public service, ministers’ confidential staff and 
government appointees. It was generally agreed that conflict of interest issues 
pertaining to crown employees would be more appropriately addressed under 


the Public Service Act. However, it was suggested by some that disclosure and 





divestment should be part of any conflict of interest rules which might apply to 
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such employees and that consideration should be given to addressing the 
regulation of post-employment activities of deputy ministers and other senior 


public servants. 


A more cautious approach to the issue was advocated by another witness who 
recommended that the Committee consider whether there is, or should be, a 
difference in treatment between an elected office and a position of employment, 
and if the Guidelines were to apply to the public service at what level of 


seniority should they cease to apply. 


The Committee agrees that the conflict of interest issues in respect of senior 
public servants and government appointees should not be dealt with in the 


members’ conflict of interest legislation. 


The Committee therefore recommends that: 


6. conflict of interest requirements for senior public servants and 
government appointees should be incorporated into the Public 
Service Act. 





Spouses, Family and Others 


Another area of concern identified by witnesses was whether the Guidelines 
should apply in respect of the spouses, children, extended family or others 
close to the member. Our modern day society and economy make it 
inappropriate to bind spouses to any requirement other than disclosure, it was 
suggested. The impact of the Guidelines, were they to be extended to spouses 
and other family members, would be to encourage the out-moded view that 
spouses and children are subservient to the member. Another witness argued 


that it would be as equally unreasonable to suggest that an entire extended 
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family of a member should be prevented from participation in economic life 


because of the member’s political involvement. 


A contrary view was expressed by one witness who suggested that 
consideration be given to applying the guidelines not only to spouses and 


minor children but also to former associates, friends and other relatives. 


Finally, the Conflict of Interest Commissioner raised several specific concerns 
with respect to the exceptions to the prohibition against ministers’ spouses and 
minor children contracting with the government. The Commissioner questioned 
whether the prohibition included government contracts for a value of less than 
$25,000 which are granted without open competition. He also questioned 
whether a spouse employed by the government prior to the member’s 


appointment as minister would be required to give up the position. 


The Committee adopts the view that the additional requirements of the 
proposed Guidelines should not be extended to the spouses, family or others 


close to the elected member. 


The Committee therefore recommends that: 


ds spouses and minor children of members should be required to 
provide disclosure reports to the Conflict of Interest Commissioner 
similar to those required to be submitted by the members. Such 
reports should similarly be subject to public disclosure by the 
Commissioner. 


Constituency Work - Communication in the Administration 
of Justice, with Tribunals and Ministries 


The evidence was divided on the issue of whether a minister or parliamentary 


assistant should be limited in the activities undertaken on behalf of 
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constituents. Several witnesses were of the view that constituents should not 
suffer because their member has received a cabinet or parliamentary 
assistantship position. Their constituents should not receive a lesser standard of 


service than the constituents of non-ministers. 


Other witnesses expressed the view that ministers and parliamentary assistants 
must be restricted in their constituency work. They should not appear or make 
representations on behalf of constituents before any government agency. Such 
appearances may be appropriate for constituency staff to undertake provided 
the representations are made in a manner that does not call attention to or take 
advantage of the ministerial position. It was further recommended that 
representations on behalf of constituents should not be made, even by 
constituency staff, in matters involving agencies that fall within the parameters 


of the minister’s or parliamentary assistant’s portfolio. 


Some witnesses took the view that the Guidelines did not prevent a cabinet 
minister or a parliamentary assistant from serving constituents because the only 
restriction is that activities should be undertaken in a manner that will ensure 


there is no use of the ministerial position to benefit the constituent. 


It was suggested that each minister should take the following "reasonable 


steps" to ensure that their ministerial position will not be abused: 


° The minister must maintain a separation between the minister’s office 
and the constituency office; 


° The minister should provide written guidelines for the constituency staff 
which should be orally reviewed and explained to each staff member; 


° These guidelines should include direction concerning the use of the - 
minister’s name and signature as well as instruction about the minister’s 
obligations under the Members’ Conflict of Interest Act and the 
Guidelines; and 
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° The constraints against a minister making representations on behalf of a 
constituent before government agencies, and in particular, against 
making representations to any agency falling within the minister’s 
portfolio should be emphasized. 


The Committee believes that the constraints imposed in sections 19 through 24 
of the proposed Guidelines will allow ministers and parliamentary assistants to 
serve their constituents while ensuring against inappropriate communications in 
the administration of justice, with tribunals and ministries. The Committee 
therefore reiterates its previous recommendation that the provisions of the 
proposed Guidelines be incorporated into the existing Members’ Conflict of 


Interest Act. 


Additional Restrictions - Criminal Code Convictions 


During the course of the hearings it was suggested that additional standards of 
conduct should be created to address the propriety of membership in cabinet or 
a parliamentary assistantship where a member has been convicted of a Criminal 
Code offence. The related issue of whether a conviction should prevent a 
member from holding certain cabinet or parliamentary assistant positions such 


as the Solicitor General or Attorney General was also discussed. 


Some witnesses observed that a distinction must be made between convictions 
based on acts of civil disobedience for which the person accepts beforehand the 
consequences of their act and convictions based on crimes involving moral 
turpitude such as fraud or theft. Other considerations in deciding the 
appropriateness of having a convicted person assume a cabinet or PA position 
should include the degree to which the person has rehabilitated himself, the 
seriousness of the crime and when it was committed. Rigid criteria, it was 


said, were inappropriate to a consideration of this issue. 
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The Committee believes that these issues can be adequately addressed if the 
proposed Guidelines are incorporated into the existing legislation. The 
Committee therefore makes no further recommendation with respect to this 


particular issue. 
Gifts and Benefits 


It was noted that the Guidelines depart from the Members’ Conflict of Interest 
Act in respect of the reporting requirements for gifts and benefits. Under the 
Guidelines benefits of $100 or more must be reported whereas under the Act 
reporting is required only if gifts are in excess of $200. One witness suggested 
that the change was petty and totally unnecessary. Another thought that the 
restrictions on the acceptance of gifts and benefits as they applied to all 


members needed to be clarified. 


In view of the previous recommendation to incorporate all of the provisions of 


the proposed Guidelines into the Members’ Conflict of Interest Act, the 





Committee makes no further recommendation with respect to this particular 


matter. 


Additional Disclosure Rules 


Under section 9 of the Members’ Conflict of Interest Act a minister who 
believes that he or she has a conflict of interest in a matter that is before the 
Assembly or the cabinet must declare that conflict and withdraw from the 
meeting and refrain from voting. Section 14 of the Guidelines adds another 
element to this procedure. It requires that the declaration of the minister be 
publicly disclosed. It was suggested, that this requirement will do nothing to 
restore public confidence, rather it will serve to confirm the public perception 


of untrustworthiness. In addition, it was argued that such disclosure could 
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seriously and unnecessarily adversely affect the minister’s family if the matter 


concerns their personal interests. Disclosure, it was suggested, should be made 


only in the event that there is an actual conflict. 


The Committee believes that the incorporation of the proposed Guidelines, and 
in particular sections 10 through 14, into the existing legislation will improve 
the disclosure provisions and the public’s access to this information. In view 
of the Committee’s previous recommendation to this effect, the Committee 


therefore makes no further recommendation with respect to this particular issue. 


Meaning of "Conflict of Interest" 


Several witnesses commented on the meaning of the term "conflict of interest". 
It was suggested that the term should be clarified to include non-financial 
benefits such as might be derived from providing influence or insider 
information to friends and colleagues, or family and former business associates. 
The relationship between the member’s personal interests and the welfare of his 


or her political party must also be addressed. 


Another concern expressed was that the conflict of interest rules result in the 
most knowledgeable and experienced ministers being excluded from cabinet 
discussions and decisions because they have a potential conflict of interest. For 
example, a minister who is a farmer may have the best information and 
expertise about farming among the members of cabinet. However, because the 
discussion is about farming the minister must declare a potential conflict and 
be excluded from the discussion. Cabinet and the public lose the benefit of the 


best expertise. 


It was also suggested that conflict of interest rules be dovetailed with the 


election financing rules. Ministers must be impartial not only in matters 
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involving their personal, family or former associates’ interests but also with 


respect to matters involving contributions to the minister’s political party. 


The Committee is of the view that these concerns will be adequately addressed 
if the proposed Guidelines are incorporated into the existing legislation. The 
Committee therefore makes no further recommendation with respect to this 


issue. 


Miscellaneous 


Section 13 - Disclosure of material changes in assets 


The Conflict of Interest Commissioner reported that although not specifically 
required under the current legislation, it has been his position that members 
must advise the Commissioner of all material changes in assets, liabilities and 
financial interests occurring throughout the year. It was also suggested that the 


term "material change" be defined for greater clarity. 


The Conflict of Interest Commissioner also made specific recommendations to 
the Committee concerning amendments to sections 12 and 13, the disclosure 


provisions of the Members’ Conflict of Interest Act. The Commissioner’s 





proposed amendments to these sections are set out in Appendix A to this 
Report. The Committee believes that the proposed amendments will provide 
greater clarity and more direction to the members, the Commissioner and the 


public on the disclosure requirements. 


The Committee therefore recommends that: 


8. the Commissioner’s proposed amendments to sections 12 and 13 of 
the Act be adopted. 
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Section 16 - Trusts 


The Committee heard evidence concerning the cost of establishing and 
maintaining a management trust. It was also suggested that requiring an asset 
to be placed in trust should be a matter of discretion because imposing a 
trustee who is a stranger to the family in a family business would cause the 


undue hardship which s. 15 seeks to avoid. 


The Committee believes that the provisions respecting the establishment of a 
trust under section 16 of the Member’s Conflict of Interest Act are adequate. 
However, the Committee is of the view that where an exception to divestment 
is granted based on "undue hardship" the asset must be placed in a trust that is 


at arms length to the member. 


Section 25 - Subsequent acquisition of land 


There was some concern that this section of the Guidelines in effect created 
two classes of ministers: one class who are allowed to retain property acquired 
prior to joining cabinet because of an exemption for "undue hardship", and 
another, who cannot acquire land subsequent to becoming a minister because of 


$253 


It was also suggested that this section should include a prohibition against the 


subsequent acquisition of an interest in a public company. 
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The Committee therefore recommends that: 


a the subsequent acquisition of assets be governed by the same 
requirements as for previously acquired land holdings. However, 
no exception for "undue hardship" should be permitted for 
subsequently acquired land. 


Section 27 - Confidential cabinet documents 


Section 27 of the Guidelines provides that the Premier will make available to 
the Conflicts Commissioner such confidential cabinet documents as may be 
appropriate to the Commissioner’s investigation of an alleged conflict of 
interest. The Commissioner recommended that this provision be incorporated 


into legislation. 


In view of the Committee’s previous recommendation to incorporate all of the 
provisions of the proposed Guidelines into the Members’ Conflict of Interest 
Act, the Committee makes no further recommendation regarding this particular 


issue. 


Amendments to the Members’ Conflict of Interest Act 


The Commission on Conflict of Interest had previously prepared a discussion 
paper entitled "Suggested Amendments to the Members’ Conflict of Interest 
Act, 1988" which it submitted to the Attorney General in 1988. This paper 
together with comments made subsequently by the Commissioner was 


presented to the Committee. 


The Committee agrees with the Commissioner’s recommendations regarding 
amendments to sections 12 and 13 of the Act and has recommended their 


adoption elsewhere in the report. 
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RECOMMENDATIONS 


The Committee therefore recommends that: 


ike 


Zz 


The Guidelines be adopted; 


The divestment section remain an integral part of the Premier’s 
Guidelines; 


The proposed Guidelines be incorporated into the Member’s Conflict of 
Interest Act and that the mechanism of administration be the same as is 
currently in the Act, that is, through investigation and report to the 
Legislature by the Conflict of Interest Commissioner; 


The new divestment provisions of the Guidelines should apply to 
parliamentary assistants as well as to cabinet ministers; 


All members be required to provide the Conflict of Interest 
Commissioner with detailed statements of assets, liabilities and interests 
and that these statements will be made available to the public; 


Conflict of interest requirements for senior public servants and 
government appointees should be incorporated into the Public Service 
Act; 


Spouses and minor children of members should be required to provide 
disclosure reports to the Conflict of Interest Commissioner similar to 
those required to be submitted by the members. Such reports should 
similarly be subject to public disclosure by the Commissioner, 


The Commissioner’s proposed amendments to sections 12 and 13 of the 
Act be adopted; 


The subsequent acquisition of assets be governed by the same 
requirements as for previously acquired land holdings. However, no 
exception for "undue hardship" should be permitted for subsequently 
acquired land. 
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APPENDIX A 


Conflict of Interest Commissioner’s Proposed Amendments 
to Sections 12 and 13 of the Members’ Conflict of Interest Act 
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Section 12 


12.1) Every member shall, within sixty days of being elected, and thereafter annually, file 
with the Commissioner a disclosure statement in the form prescribed by the regulations. 


(2) The private disclosure statement shall contain, 


(a) a statement of the assets, liabilities and financial interests of the member, the member's 
spouse and minor children, and private companies as defined in the Securities Act controlled by 
any of them, except those having a value of less than 32,000; 


(b) a statement of any income the member and the member's spouse and minor children, and 
private companies as defined in the Securities Act controlled by any of them, have received in 
the preceding twelve months or are entitled to receive in the next twelve months and the source 
of the income, except where the income is less than $2,000; 


(c) the value of the assets, liabilities and financial interests of the member, member's spouse 
and minor children and of private companies as defined in the Securities Act controlled by any 
of them, including: 


(i) life insurance policies; 
(ii) real property owned by the member, member's spouse, minor children and private 
companies as defined in the Securities Act controlled by any of them, together with’ the 


municipal address or legal description of the real property; 


(iii) personal property used for transportation or for household, educational, recreational, 
social or aesthetic purposes; 


(iv) cash on hand or on deposit witha chartered bank, trust company or other financial 
institution in Ontario that is lawfully entitled to accept deposits; | 


(v) Canada Savings Bonds and other investments or securities of fixed value issued or 
guaranteed by any level of government in Canada or an agency of such government; 


(vi) registered retirement savings plans; 


(viii) guaranteed investment certificates or other similar financial instruments; 
(ix) annuities; 

(x) pension rights; and 

(xi) the following liabilities: 

1. Mortgages and unpaid realty taxes on property referred to in clause (c)(ii). 

2. Liabilities related to assets referred to in clauses (i), (iii), (v), (vi), (vii), (viii), (ix) and (x). - 
3. Unpaid income taxes. 
4. Support payments; 


(xii) any other information that is prescribed by the regulations. 


(3) After filing a private disclosure statement, the member, and the member's spouse if the 
_ spouse is available, shall meet with the Commissioner to ensure that adequate disclosure has 
been made and to obtain advice on the member's obligations under this Act. 


(4) If any asset, liability or financial interest described in the private disclosure statement 
relates to a corporation, the Commissioner shall ascertain from the member, whether any other 


corporation is an affiliate of the first-named corporation, as determined under subsections 1(2) 
to (6) of the Securities Act. : 


(5) If the Commissioner determines that there is an affiliate of the first-named corporation, he 
or she shall advise the member of the fact, in writing, and shall also mention the fact in the 
public disclosure statement prepared in accordance with section 13. 


nection 13 


13.1) After meeting with the member, and with the member's spouse if the Spouse is 
available, the Commissioner shall prepare a public disclosure statement from the information 
filed by the member. 


(2) The public disclosure statement shall contain a statement of the nature but not the value of 
the assets and liabilities referred to in clauses 2(i) and (iv) to (x) of section 12 and the name and 
location of persons or institutions holding the assets or to whom the liabilities are owed. 


(3) The Commissioner may except from the public disclosure statement the source of income 
received by a member's spouse or minor child, or by a private company as defined in the 
Securities Act controlled by the spouse or child, in respect of services that are customarily 
provided on a confidential basis. 


(4) The Commissioner may also except from the public disclosure statement the source of income 
received by a member's spouse or minor child, or by a private company as defined in the 
Securities Act controlled by the spouse or child, if the possibility of serious harm to the 
spouse's, child's or company's business justifies a departure from the general pnnaple of public 
disclosure. . 


(5) The public disclosure statement shall contain a statement of any gifts or benefits that have 
been disclosed to the Commissioner under subsection 6(3). 


(6) The Commissioner shall, as soon as is practicable, file the public disclosure statement with 
the Clerk of the Legislative Assembly who shall make it available for examination by the 
public. ; ; 


RAPP. Oe, 
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APPENDIX B 


Conflict of Interest Guidelines 
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PREMIER'S GUIDELINES WITH RESPECT TO 
CONFLICT OF INTEREST 


PURPOSE 


i. 


To increase public confidence in the 
integrity of government, the following 
guidelines impose upon cabinet ministers and 
parliamentary assistants more stringent 
standards of conduct than those imposed by 
existing conflict of interest legislation 
and policies. 


APPLICATION 


a 


For the purposes of these guidelines, 
parliamentary assistants shall be subject to 
the same obligations as ministers. 


For the purposes of paragraphs 7, 8, 10, and 
ll “government” includes a ministry and an 
agency, board or commission scheduled by the 
Management Board of Cabinet. 


FUNDAMENTAL PRINCIPLES 


4. 


5. 


Ministers shall at all times act in a manner 
that will bear the closest public scrutiny. 


Ministers shall perform the duties of office 
and arrange their affairs in such a manner 
as to maintain public confidence and trust 


in the integrity of the government. 


Ministers shall not use their public office 
in a way that furthers or appears to further 
their private interests. 


A “private interest* is any interest 
-financial or non-financial, direct or 
indirect, personal or pertaining to another 
- that is not a public interest. 


CONTRACTS WITH THE GOVERNMENT 


8. 


No minister shall directly or indirectly or 
by any means have any contract or agreement 
with the government except as permitted by 
the following paragraphs of section 11 of 


the Legislative Assembly Act:* 


a la 


(a) (trustee for estate of person having a 


contract) 

(h) (liable to government institution for 
maintenance or tuition) 

(j) (receipt of fixed compensation for 
land) 

(m) (pensions) 

(n) (benefits common to others) 


* See Appendix. 


Except where an open competition is held, 
ministers' spouses and minor children are 
not entitled to contracts of employment with 
the government. 


Except where publicly tendered or where 
permitted for ministers under paragraph 8, 
other government contracts shall not be 
given to ministers' spouses, minor children, 
private companies in which they have an 
interest or public companies in which they 
have more than a 10% interest. 


TIONAL DISCLOSURE RULES 


For the purposes of s.12 of the Members' 
Conflict of Interest Act (Disclosure 
Statements) the sclosure of an interest in 
a private company shall also disclose such 
information as the minister can obtain upon 
reasonable inquiry concerning the activities 
of the company and its sources of income. 


Disclosure of a financial interest derived 
from a contract with the government shall 
disclose the contract, its subject and its 
nature. 


All bids for tendered contracts between the 
government and entities in which the 
minister, the minister's spouse or their 
minor children have a financial interest, 
and of which the minister is or ought to be 
aware, shall be disclosed to the Premier at 
the time at which the bid is made. All 


contracts which follow on such bids and all 
contracts which have arisen without bid 
shall be similarly disclosed. The Premier 
will make these disclosures available to the 
public after the contracts bid upon or 
entered into have been awarded. 


13. Ministers shall disclose to the Premier any 
material changes in assets, liabilities and 
financial interests. The Premier will 
publicly disclose the material changes and 
will make the disclosure available to the 
Conflicts Commissioner. 


14. Where a minister makes a declaration of 
conflict of interest at a cabinet meeting, 
the Secretary of Cabinet shall, after the 
cabinet decision has been made and 
implemented, publicly disclose the 


declaration. 

DIVESTMENT 

YS" Ministers are required to divest themselves 
of, . 


(a) any asset, liability or financial 
interest which causes or could appear 
to cause a conflict of interest; and 


_(b) all business interests 


except where the minister satisfies the 
Premier that the interest has been fully 
disclosed, that undue hardship would be 
created by divestment, that retaining the 
interest is not inconsistent with the public 
interest and that the minister has given 
appropriate undertakings to avoid a conflict 
in respect of the interest. 


Where an interest is retained in accordance 
with this paragraph, the Premier will 
publicly disclose the decision and the 
reasons for it. 


16. Business interests permitted by the Premier 
to be retained under the above paragraph 
shall be placed in a trust under s.8 of the 
Members' Conflict of Interest Act. 


ETS 


A minister shall divest himself or herself 
of interests under paragraph 15 only to 
persons who are at arm's length with the 
minister. 


AND BENEFITS 


For the purposes of subsection 6(3) of the 
Members' Conflict of Interest Act (reporting 
gifts and benefits to the Commissioner) 
ministers shall make disclosure where the 
amount of the gift or benefit (including 
hospitality) exceeds $100. 


{MUNICATION IN ADMINISTRATION OF JUSTICE 


Ministers (except the Attorney General in 
the exercise of official duties) shall not 
communicate with members of the judiciary 
concerning any matter pending before the 
court. ; 

Ministers shall seek the advice of the 
Attorney General before communicating, 


(a) with any prosecutor concerning a 
prosecution in which the prosecutor may 
be involved (other than in the exercise 
of official duties with a prosecutor 
acting on behalf of their own ministry) 


(b) with a police officer concerning the 
decision to lay a charge (unless the 
Minister is the Solicitor General in 
the execution of his or her duty) 


MUNICATION WITH TRIBUNALS AND MINISTRIES 


In any adjudicative process before a 
provincially appointed body or ministry 
ministers shall not appear on behalf of any 
private party. 


In any adjudicative or investigative process 
by, or application for a benefit from, a 
provincially appointed tribunal or ministry, 
ministers shall not communicate on behalf of 
a private party in any manner in which his 
or her position as minister could reasonably 
be perceived as influencing a decision. 


ny a 
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24. 


Provided that there is no attempt to affect 
the outcome of a pending adjudication, 
investigation or benefit application, 


(a) Ministers may refer policy questions or 
recommendations from a private party to 
the minister responsible for that 
policy area, and 


(b) Ministers responsible for tribunals may 
refer policy questions or 
recommendations from a private party to 
the relevant tribunal where 
appropriate. 


Where a minister's constituency office 
undertakes activities in which members 
normally engage on behalf of constituents, 
ministers shall take all reasonable steps to 
ensure that their office as minister is not 
used to further the interests of the 
constituent. 


ADDITIONAL RESTRICTIONS 


25. 


26. 


Zi 


Ministers shall not acquire directly or 
indirectly an interest in land in Ontario 
except for personal residential or 
recreational use or, where there is an 
existing farm, additional working farm land 
and shall not acquire an interest in a 
private company developing land. 


Any minister charged with a federal, 
provincial or municipal offence (other than 
a minor parking violation), and any minister 
who is the subject of a disciplinary 
proceeding in respect of his or her 
profession or trade, or is a party to any 
proceeding in which his or her character is 
in issue, shall immediately advise the 
Premier and abide by his advice. 


The Premier will make available to the 
Conflicts Commissioner such confidential 
Cabinet documents as may be appropriate to 
the Commissioner's investigation of an 
alleged conflict of interest. 


= 5 = 


Where the Commissioner has recommended a 
course of action to a minister in relation 
to an actual or potential conflict of 
interest, the minister shall immediately 
advise the Premier of the situation and the 
Commissioner's advice. 


Upon appointment to the Executive Council or 
upon an assignment of new responsibilities 
within the Executive Council, ministers 
shall request an opinion of the Conflicts 
Commissioner under s.14 of the Members ' 
Conflict of Interest Act. 


HERENCE TO OTHER RULES 


Ministers shall faithfully and fully adhere 
to the spirit and letter of the Members' 
Conflict of Interest Act, the Legislative 
Assembly Act, the Election Finances Act, the 
relevant provisions of the Criminal Code and 
all other Acts, Rules (e.g. Standing Orders 
of the Legislative Assembly) and guidelines 
(e.g. Manual of Administration of the 
Management Board of Cabinet) relevant to 
their conduct as public officials. 


(LIAMENTARY ASSISTANTS 


In addition to these guidelines, 
parliamentary assistants are subject to the 
following obligations of the Members' 
Conflict of Interest Act: s.8 (carrying on 
business, etc.), 8.9 (procedure on conflict 
of interest) and s.18(1)-(3) (post- 
employment activities). 
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DISSENTING OPINION OF THE LIBERAL CAUCUS FROM THE REPORT OF THE 
STANDING COMMITTEE ON THE ADMINISTRATION OF JUSTICE 





"WHAT DIFFERENCE DOES IT MAKE WHAT GUIDELINES EXIST, IF THE 
PREMIER IS NOT PREPARED TO DO WHAT IS NECESSARY TO SEE THAT THOSE 
GUIDELINES ARE ENFORCED?" 


BOB RAE, HANSARD, JULY 3, 1986 
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DISSENTING OPINION OF THE LIBERAL CAUCUS FROM THE REPORT OF THE 
STANDING COMMITTEE ON THE ADMINISTRATION OF JUSTICE 





This dissenting report has been prepared for the following reasons: 


1 In its report on the Premier’s conflict of interest guidelines (the "Guidelines"), the 
Standing Committee on the Administration of Justice (the "Committee") fails to address, 
in a meaningful way, the very real concerns surrounding the guidelines which have been 
expressed by knowledgeable witnesses such as the Conflict of Interest Commissioner. 
The blinkered approach taken by the government majority on the Committee has 
effectively ensured that a genuine review of the Guidelines did not take place. 


9:5 Recent events have demonstrated that, not only are the Guidelines themselves deficient, 
but that the Premier is not prepared to do what is necessary to see to it that they are 
enforced in the manner which he has encouraged the people of Ontario to expect. We 
do not wish to participate in a process which creates the incorrect public perception that 
the Guidelines are in themselves adequate or that they are being enforced by the Premier 
in a predictable and coherent manner. 


Preface 


Premier Rae has stated on several occasions that his intention in referring the Guidelines to the 
Committee was to facilitate review by members of all parties, and to receive input from a variety 
of interested and experienced individuals. 


The Premier also requested the direction and advice of the Committee with respect to revising 
the Guidelines and to improving their clarity and enforceability. 


He stated that he did not feel that it was appropriate simply to impose upon members standards 
which had not been discussed with them or which they had not been involved in developing. 


Thus, the Premier clearly contemplated that the review of the Guidelines undertaken by the 
Committee in carrying out his mandate, would afford to all members the opportunity to tackle, 
in a direct fashion, any deficiencies or inconsistencies inherent in the Guidelines, as well as 
providing a forum in which to address these issues in a useful manner -- the report to be issued 
by the Committee. 


The government majority on the Committee did not take full advantage of this opportunity. 


The majority chose instead to disregard any recommendations which did not coincide with the 
Premier’s previously stated policy position and issued a report which effectively rubber-stamps 
the Guidelines as currently constituted. 


By refusing to consider in a pragmatic way the demonstrated and anticipated shortcomings of 
the Guidelines, the government majority has done a disservice to the Premier, who clearly 
expected genuine input and advice into the Guidelines. It has also done a disservice to the public 
as a whole, and particularly to those individuals who might someday choose to seek public 
office. 


The Liberal members of the Committee believe that the review process undertaken by the 
government majority on the Committee has, regrettably, been little more than a routine exercise, 
and not the open, fair and genuine review of the Guidelines which the public has been led to 
expect. 


The government majority failed to examine the 1986 letter written by the Premier to the Aird 
Commission, charged by the Peterson government with reviewing the entire question of conflict 
of interest in Ontario, outlining his views on the subject, nor did it review the effectiveness of 
the current legislation. 


Moreover, the government majority attempted, on more than one occasion, to invoke the closure 
rules of the Legislature in order to cut short committee debate on sensitive issues. This attempt 
to muzzle the Opposition was undertaken despite the fact that the Premier had specifically 
requested the advice and direction of all Committee members. 


The recommendations contained in the report clearly reflect the predisposition of the government 
majority to accept, at face value, the position of the Premier and his ministers, and to virtually 
discount the advice of those knowledgeable and experienced witnesses, such as the Conflict of 
Interest Commissioner, whose positions did not conform with that of the Premier. 


For these reasons, we feel that we cannot, in good conscience, endorse the report of the 
Committee. 


Are the Guidelines Appropriate? 


As conceived by the Premier, the Guidelines are intended to supplement the provisions of the 
1988 Members’ Conflict of Interest Act (the “Act") for members of the Executive Council and 
Parliamentary Assistants with respect to conflict of interest matters. 


The government majority on the Committee has recommended that the Guidelines be adopted, 
because they believe that the Guidelines are necessary to restore public faith in the integrity of 


government and to address the appearance of conflict of interest, which "is often just as 
important as reality". 


AS Stated in the report of the Committee at page 3, "As existing legislation and rules designed 
to eliminate actual conflicts of interest have proven inadequate in this regard, the appearance of 
conflict of interest must be addressed". (emphasis added). 





With all due respect to the government majority, it is the position of this caucus that this 
approach is misguided and seems to indicate that the government is prepared to deal firmly not 
with actual conflicts but rather with perceived conflicts. Thus, the regulation of conflict of 
interest has been taken out of the legal realm and thrown into the political realm. 


This approach is in direct contrast to the philosophy of the Act, which focuses on the state of 
mind of members of the Legislative Assembly. 


Pursuant to the Act, a member must know that there is an opportunity to further his or her own 
private interest in order for a conflict to be found to exist. Surely this is the most essential 
element. 


It is not relevant for the purposes of the Act whether or not it may appear to a certain group, 
such as the media, that a conflict exists, or whether it does not so appear. 


It is the position of the Liberal caucus that the notion of a perceived conflict of interest, and the 
resulting focus on appearances rather than on substantive issues, which the Liberal government 
specifically rejected when drafting the Act on the basis of expert legal advice, is a dangerous 
one. 


As a result of the policy direction taken by the Guidelines, the determination of whether or not 
a conflict of interest exists has become a purely subjective matter, and thus purely political, 
rather than a matter for objective and rational determination. 


Such a determination will also be extremely difficult to make, given the vagueness of the criteria 
under the Guidelines. As stated by Commissioner Evans with respect to Section 15 of the 
Guidelines, "What will cause the appearance? Whose perception is relevant? Is it a public or 
private perception?" 


The difficulties are obvious and numerous. 

It is also likely that individual interest groups will obtain, at least to some extent, increased 
influence over the determination of whether conflicts have occurred, with a consequential 
diminution in the ability of the government, the House and the Conflicts Commissioner to 


regulate the activities of members and ministers. 


The Conflicts Commissioner remains unconvinced that this is a viable approach. 


As he stated in Committee on February 18, 1991, "I do not know how you look into the 
perception business". He has also stated that, in his opinion, "The Guidelines have made and 
will make little difference to the public perception" and that "Public perception does not 
necessitate or justify the Guidelines or divestment in particular". . 


While the NDP government seems convinced that the essential purpose of a code of conduct for 
Ministers of the Crown is the avoidance, at all costs, of the appearance of a conflict of interest, 
we do not believe that that is the essence of what is meant to be accomplished, nor is it a 
legitimate focus for a code of conduct governing the activities of Ministers of the Crown. 


We agree that it is important for both public officials and for members of the public to have a 
clear understanding of the expectations surrounding public office holders. 


It is the position of this caucus that this is best achieved through the establishment of a code of 
conduct which sets out objective standards of behaviour in a clear and public fashion. The Act 
contains one of the most comprehensive such codes of any jurisdiction in North America, 
defining conflicts of interest and the standards of behaviour expected of members of the 
Legislature. 


The Act also provides an enforcement mechanism -- the Conflicts Commissioner -- empowered 
to resolve any ambiguities surrounding the interpretation of the code of conduct. 


Thus, we believe that the Guidelines are not appropriate to restore public confidence in elected 
officials and in the political process, nor is it advisable to abandon the focus on substantive 
issues in favour of an approach which merely addresses appearances. | 


Rather, rigorous enforcement of the comprehensive code of conduct set out in the Act, together 
with implementation of the amendments to expand the disclosure provisions of the Act as 
suggested by Commissioner Evans, will lead to predictable, certain and objective decision- 
making with respect to conflicts of interest. 


Such an approach would address not only the appearance but the substance of conflicts of 
interest, increasing public confidence in the political process as a natural by-product. 


Divestment vs. Disclosure 


As discussed above, the stated purpose of the Guidelines is to increase public confidence in the 
integrity of government. The Guidelines purport to impose upon cabinet ministers and 
parliamentary assistants more stringent standards of conduct than those imposed by the Act. 


The central feature of the Guidelines is the divestment requirement, set out in Section 15, which 
is intended to apply to all Cabinet Ministers and Parliamentary Assistants, except in cases where 
divestment would create "undue hardship". 


It is the position of the government majority that disclosure aione “hi oO be inadequate 
to the task of maintaining public confidence in the rer of aopsitainettt Divestment is 
necessary to restore that confidence by eliminating not only actual conflict but also the 
appearance of conflict" (report, p. 5). 


Thus, the government majority recommends retention of the divestment requirement as an 
integral part of the Premier’s Guidelines. 


It is the position of the Liberal caucus that this recommendation is unrealistic, potentially 
damaging to the political process and to participation in the system, and that it does not reflect 
the truth about the Guidelines, which is that the divestment requirement has been honoured more 
in the breach than in the observance. 


Firstly, divestment itself is unworkable and, in the words of the Conflicts Commissioner, 
“draconian", particularly given the short tenure of many elected officials. Witness the short 
cabinet tenures of the members from Welland Thorold and Ottawa Centre. 


The Commissioner has also stated that "It would eliminate some members from accepting a 
Cabinet position and may deprive the public of the most competent Executive. It may also limit 
the numbers and the types of candidates that will seek public office." 


Clearly, strict enforcement of the divestment requirement would discourage many individuals 
from seeking public office, particularly those who have had sufficient life experience to 
accumulate some assets or to enter into business ventures -- the pool of citizens from which 
some of the best candidates are drawn. 


The Legislature benefits from the contributions of those with a wide variety of interests and 
experiences, including business people. 


In seeking the broadest possible representation in the Legislature, which is to the benefit of all 
of the people which it serves, we believe that all persons should have the right to run for office 
without restraint or impediment on their freedom or ability to do so. 


This and the other drawbacks of divestment, such as the likelihood of “distress sale" conditions 
and the potentially severe damage which could be caused to owners of small businesses and their 
families, were touched upon in the report of the Committee, and dismissed by the government 
majority. 


We maintain that the fact that no other jurisdiction in the world has imposed a divestment 
requirement on its public officials, speaks clearly to the obvious shortcomings of such a system 
and to its potentially chilling effect on the political process. 


In contrast, disclosure of interests and assets is the order of the day in every area of public 
activity in which it is necessary to monitor and control the activities of those in positions of 
authority or who possess sensitive information, such as the securities industry. 


We would support any reasonable recommendation to broaden and enhance disclosure, which 
would provide the public with a clearer view of the interests held by members of the Legislative 
Assembly. 


Only in this way can conflicts of interest truly be avoided as, where all interests have been 
disclosed, it is extremely difficult for members to participate in decisions which will provide 
them with the opportunity to benefit. 


This built-in supervision of members can be enhanced and strengthened by increasing the role 
of the Conflicts Commissioner or other independent third party, in the review of the assets and 
interests, financial or otherwise, of members. 


We reject the concept that divestment is essential to eliminating the appearance of conflict. 
Only by total disclosure of the nature and extent of all interests held by a member, can the 
substance as well as the appearance of conflict be avoided. 


As stated by Commissioner Evans, "Disclosure, not divestment, is the sine qua non of dealing 
with conflict of interest". 


The Premier’s Failure to Enforce the Divestment Requirement 


Apart from the undesirability as well as the unworkable nature of divestment, the events of the 
past six months have demonstrated clearly that the Premier lacks the political will to enforce the 
Guidelines in the manner in which he assured the public they would be enforced. 


The Premier chose to hang his political hat on the concept of divestment in the attempt to appear 
more proactive than previous administrations in regulating conflicts of interest. 


However, in his quest for political "brownie" points, the Premier failed to consider the actual 
implications of divestment and has been forced to confront the reality of divestment on a daily 
basis, in terms of the performance of his Executive Council and their Parliamentary Assistants. 


The consequent steady erosion of the provisions of the Guidelines, both in terms of the 
divestment requirements as well as other matters, have proven that the Premier’s commitment 
to the principles which they contain extends less to the practical than to the theoretical. These 
high-flown principles have been jettisoned by the Premier in the name of political expediency. 


When the Premier issued his Guidelines on December 12, 1990, he created the public 
expectation that his cabinet would be above conflicts of interest and that, should a conflict occur, 


he would deal with it in a forthnght and expeditious manner. He announced thai his Ministers 
and Parliamentary Assistants had sixty days within which to divest of all business interests and 
assets, in accordance with the provisions of the Guidelines. 


On February 12, 1991, the Premier issued a secret memorandum, received only by the members 
of his own caucus, which exempted Cabinet Ministers and Parliamentary Assistants from several 
of the divestment requirements. For example, the memorandum removed the prohibition on the 
ownership of residential rental property and permitted Ministers and Parliamentary Assistants 
to own RRSP’s, so long as they are not self-directed. Neither the public, the media nor other 
members of the House were advised of this change in the Guidelines. As far as we knew, total 
divestment was still the order of the day. 


The Premier and his office did not bother to keep track of such obvious matters as divestment 
or non-divestment by Ministers of the Crown and their Parliamentary Assistants, even though, 
according to the report of the Committee, "the divestment section remains an integral part of the 
Premier’s Guidelines". 


It remained to the Liberal caucus to bring to the Premier’s attention the fact that the Minister 
of Citizenship had not divested her commercial real estate holdings, nor were they placed in a 
blind trust as required by the Guidelines. We also pointed out to the Premier that the Minister 
of Community and Social Services had failed to properly resign corporate directorships and to 
fulfil her obligations under both the Guidelines, the Act and the Corporations Information Act. 


The Parliamentary Assistant to the Minister of Revenue advised the Committee that no one from 
the Premier’s office had ever told him that he either had to divest his assets or obtain a specific 
exemption. 


On April 18, 1991, after pressure from the Liberal caucus, the Premier undertook to provide 
the House with a list of Ministers and Parliamentary Assistants and their divestment status 
pursuant to his conflict of interest guidelines. 


That list, meticulously prepared by outside counsel on behalf of the Premier, was finally released 
on June 5, 1991. It indicates that six Ministers and Parliamentary Assistants continue to hold 
self-directed RRSP’s and "permitted investments", in direct contravention of the Premier’s 
Guidelines, as amended by the February 12th secret memorandum. 


At no time did the Premier publicly reveal that he had made yet another exception to the 
divestment rule, creating a new category of “permitted investments". Unless he has in fact done 
so, again without advising the public of the further erosion of the principle of total divestment, 
these members continue to breach the divestment requirements of the Guidelines with impunity. 


Had the Premier not exempted residential rental property from the divestment requirements, an 
additional ten Ministers and Parliamentary Assistants would have been forced to divest or to 
obtain an exemption from the Premier. 


Clearly, political expediency dictates the parameters of divestment. 


For these reasons it is the position of the Liberal caucus that divestment is not only an 
unworkable option in theory, but that it also has proven to be an albatross around the Premier’s 
neck in reality. 


At best, the Guidelines have proven to be useless and to add nothing to the Act. At worst, the 
Guidelines are deceptive and misleading to the general public, which takes them at face value 
and believes that the government is adhering to the principle of total divestment. 


In reality, the constant erosion and undermining of the principle of divestment, has degenerated 
into a political fiasco in which members are permitted to hold those interests which the Premier 
deems acceptable, a category which expands on a regular basis, and in which Ministers and 
Parliamentary Assistants are not forced to divest of other interests until they are caught and 
embarrassed publicly. 


Non-Pecuniary Conflicts of Interest 


The Guidelines are silent with respect to the use of confidential information for personal or 
political gain. Apparently, the NDP government has decided that the preferential exchange of 
government information is not something that it wishes to restrict or prohibit. 


Government information is the currency in which the NDP trades, as demonstrated by the Red 
Hill Creek incident involving the Minister of Colleges and Universities and the Minister of 
Transportation in December, 1990. 


It is therefore clear that when drafting his Guidelines, the Premier chose not to address what 
is potentially the most serious breach of conflict of interest -- the preferential exchange of 
government information. A policy decision was obviously taken as to the sorts of conflicts 
which this government is interested in being seen to prohibit, and this area was deliberately left 


open. 


Failure of the Premier to Enforce the Non-Financial Provisions of the Guidelines 


The numerous incidents involving the Solicitor General, the Minister of Northern Development 
(and Government House Leader) and the Minister Responsible for Women’s Issues, demonstrate 
that the matter of conflict of interest as it relates to the relationship between Ministers of the 
Crown and members of the judiciary and quasi-judicial tribunals, is in complete disarray. 


Despite the Premier’s own statement that "few principles are more fundamental to our 
democratic system than the independence of our judicial system", and despite the clear 
restrictions placed by the Guidelines on contact with members of the judiciary, it is obvious that 


the Premier and his office have failed to instill in the Ministers and Parliamentary Assistants the 
most basic understanding of proper conduct for government officials and the need to avoid even 
the appearance of conflict/interference in these matters -- something to which the NDP 
government is otherwise extremely sensitive. 


In each of the situations involving inappropriate contact by a Minister of the Crown with a 
member of the judiciary or quasi-judicial body, clearly a breach of the Guidelines as well as of 
long-standing parliamentary tradition, the crux of the matter has been the failure of the Premier 
and his office to inform and educate Cabinet Ministers as to the standards and conduct that are 
required of them. 


Whatever the Guidelines may provide, the Premier’s failure to take the time to educate his 
Ministers as well as his inability or refusal to become involved in ensuring compliance with and 
appropriate enforcement of the Guidelines, effectively ensure that there is adherence neither to 
the Guidelines nor to the Act. Thus, the Premier and his office are, by their omission to act, 
accomplices to these breaches. 


The erosion of the provisions of the Guidelines designed to deal with pecuniary conflicts, the 
total absence of provisions in the Guidelines aimed at influence-peddling or cronyism, and the 
apparent willingness of the Premier to dismiss as mere error or bad judgement breaches not only 
of the Guidelines, but of the Act and of the principles of Ministerial Responsibility and the 
independence of the judiciary, do not bode well for the future of the regulation of conflict of 
interest in Ontario under this administration, and undermine the Premier’s rhetoric of toughness 
in this regard. 


Clearly, political considerations outweigh all others, despite the Premier’s rhetoric to the 
contrary. 


While he was Leader of the Opposition, Mr. Rae clearly prescribed for the Premiers of the day 
a standard of enforcement of conflict of interest regulation which precluded examining individual 
situations on their merits, or taking personal or political considerations into account. His 
diligent pursuit of such matters in the House, even for the most minor of infractions, is not 
reflected in his conduct now that he is Premier. Clearly, the stringent standards to which the 
NDP has held previous governments are considered to be important only when that party is in 
opposition. 


Premier as Sole Judge and Arbiter 


As discussed above, the effect of the Guidelines and the new policy direction which they map 
out, is the total politicization of the regulation of conflicts of interest. 


This politicization is magnified by the fact that, under the Guidelines, the Premier has 
established himself as the sole judge and arbiter as to whether a conflict of interest has occurred 


and as to whether it is permissible for a Minister or Parliamentary Assistant to retain an asset 
or interest in a particular case. 


This approach prevents any review of the facts by an independent third party, which was the 
system created by the Act under the Liberal government. There is clearly potential for abuse 
and preferential treatment inherent in the role of the Premier as conceived by the Guidelines. 


Significantly, the Guidelines are also silent as to enforcement and penalties for breach. Thus, 
enforcement has been left to the discretion of the Premier. 


It is obvious that the severity of the sanctions meted out to the former Minister of Consumer and 
Commercial Relations and the former Minister of Health, as compared to fates of the Ministers 
enumerated above, all of whom committed major breaches with impunity, proves that the 
Premier is guided by political, as opposed to strictly legal considerations, in determining what 
penalties, if any, are appropriate. 


The Liberal approach attempted to remove these determinations from the realm of politics by 
setting up an independent, third party arbiter, the Conflicts Commissioner, whose decisions are 
made on strictly legal and factual grounds. 


This approach was deliberately chosen to avoid the inconsistent results and uncertainty of 
enforcement which have resulted from the Premier’s politically driven decision-making process. 


It is the position of the Liberal caucus that the Premier’s self-appointed role as the ultimate 
arbiter of conflict of interest, is the greatest weakness of the Guidelines. 


In contrast to the Premier’s own position in years gone by, that conflicts of interest should be 
resolved through the use of the court system -- the ultimate in independent, third party decision- 
making -- he has instead created a process that is so subjective and so fraught with potential 
pitfalls, that it is likely to throw the entire process into disrepute (and may have already done 
SO). 


By retaining for himself the position of ultimate arbiter, he has ensured that the system for 
resolving conflicts of interest is not open and accountable but rather, is closed and concealed 
from public scrutiny. A third party charged with responsibility for such matters would be 
required to provide written reasons for any decisions which are made, whereas the Premier is 
not similarly obliged, thus ensuring that there will no public records available for examination. 
No other arbiter or decision maker could evade disclosing the rationale for decision making in 
this way. 


Notwithstanding the Premier’s rhetoric that the Guidelines make him more accountable to the 
public for decisions that are made, it must be borne in mind that, inevitably, questions of 
accountability must and will be raised in the political process, whether the Premier intends it or 
not. 
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Moreover, even without the Guidelines, the Premier already has the prerogative to decide who 
is and who is not in Cabinet. 


Thus, what is required is a stronger legal framework -- not to act as a substitute for political 
accountability, which naturally belongs to the Premier -- but to provide some context to the 
political accountability which will inevitably arise, and to add to the process the consistency, 
certainty and impartiality which it is clearly lacking. 


It is therefore the position of the Liberal caucus that the powers of the Conflict of Interest 
Commissioner be enhanced and extended through amendments to the Act, in order to ensure that 
the most stringent standards of conduct possible for elected officials be enforced in the most 
independent and impartial manner possible. 


Conclusion 


While the Liberal caucus supports the principle that public faith and confidence in the integrity 
of the political system must be increased, we believe that the scheme established by the NDP 
government through the Guidelines will ultimately fail to achieve this principle in reality. 


The uncertain and erratic enforcement of the provisions contained in the Guidelines, together 
with the extremely political and inconsistent nature of the decisions regarding conflicts of interest 
which have been made by the Premier thus far, will do little to ameliorate the public cynicism 
about and distrust of public officials which is lamented by the NDP government. 


It is our belief that, because the Guidelines have proven to be so unworkable and have been 
enforced so poorly, thus casting them entirely into disrepute, the government will discard them 
completely and, in the fall, produce a new set of guidelines. 


If that is in fact the case, the work of the Committee will have been worthless and a waste of 
members’ time as well as of taxpayers’ money. We regret the fact that the Premier did not 
choose to admit the shortcomings of his scheme earlier, thus preventing the waste of valuable 
resources in these days of fiscal restraint. 


What is required is a clear, public code of acceptable standards of conduct for publicly elected 
officials, which is enforced in a predictable manner that is understood by the public. 


For these reasons, it is our recommendation, in accordance with the position of the Conflict of 
Interest Commissioner, that the powers of the Commissioner or other independent, third party 
arbiter, be enhanced by means of amendments to the Act. 


The effect of this measure, coupled with increased disclosure requirements for all members by 


means of implementing the Commissioner’s suggested amendments to this portion of the Act, 
as well as rigorous enforcement of the Act itself, all as set out above, would be to create a 
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system for monitoring, detecting, investigating and resolving conflicts of interest that. would be 
efficient, impartial and consistent and which would address not only the appearance but the 
substance of conflicts of interest. 


There is no better way to improve public faith and confidence in the integrity of the political 
system. 
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MINORITY OPINION AND RECOMMENDATIONS OF THE PROGRESSIVE 
CONSERVATIVE PARTY MEMBERS OF THE STANDING COMMITTEE ON 
ADMINISTRATION OF JUSTICE REPORT ON THE PROVINCIAL CONFLICT OF 
INTEREST GUIDELINES. 


It is our opinion that the majority report and recommendations neither adequately address the 
problems surrounding the provincial conflict of interest guidelines, nor provide remedial 
measures sufficient to deal with the inadequacies of the guidelines. 


During the course of the committee meetings and hearings, we repeatedly expressed our concern 
that the basic premise which informed the majority report was wrong. 


Government members of the committee remained convinced that public perception and public 
confidence in both politicians and the political process are based solely on breaches of 


guidelines. This is contrary to both common sense and the evidence presented by all witnesses. 


Common sense tells us that public opinion is determined neither solely nor primarily by isolated 
breaches of conflict of interest guidelines, but rather by the demonstrated ability of those in 
government to govern, to keep their promises, and their willingness to listen to the opinions of 


their constituents. 


The importance of conflict of interest guidelines is that they provide the public with a degree 
of confidence that the political system and the resources of government are not being exploited 
or manipulated for personal advantage by persons entrusted by the electorate with the 
responsibility of providing for the orderly, efficient, effective and impartial conduct of the 


public business. 


We think it is also important, and the majority of the committee has refused to recognize this, 
that the conflict of interest guidelines or legislation not be so stringent and unreasonable so as 
to discourage skilled members of the public from seeking office. If the best and brightest in 
our society are discouraged from sharing their abilities in public service it will result in 
increased public dissatisfaction with politicians and the political process, as skilled governance 


is replaced by ineptitude. 


Z 


We profoundly disagree with the recommendations of the committee as a whole and object 
strenuously to the process by which those recommendations were arrived at. 


I PROCESS 


We repeatedly expressed concern about the process by which the committee conducted its 
deliberations. The government majority on the committee ignored our concerns. Our concerns 


with process are as follows: 
1 Input 


From the beginning of this committee’s deliberations it was apparent that the recommendations 
had been predetermined by the government members. Despite much discussion and often heated 
debate, government members showed little interest in the input of either the witnesses or the 


other committee members. 


Government members of the committee have attempted to manipulate the committee process to 
rubber stamp and justify the positions and activities of their party. This demonstrates the 
government’s arrogant assumption that the offices and processes of the legislature may be used 
to sanitize their own shortcomings. 


pie Closure 


The reluctance of the government members to accept input into the committee recommendations 
was demonstrated by repeated use of closure rules to end committee debate. On numerous 
occasions government members of the committee invoked closure to prevent opposition 
members from fully debating an issue. The frequent use of closure by the government members 
of the committee is harmful to the committee process as a whole, and once again demonstrates 
the false commitment of the current government to consultation and cooperation both inside and 
out of Queen’s Park. 


wa Witnesses 


The divestment issue was one of the few where the majority of the committee seemed interested 
in the testimony of witnesses. However, even in that case we must note that the witnesses 
themselves were government members who had nothing to divest. 


On the other hand, evidence presented by the current conflict commissioner, the Honourable 
Gregory T. Evans, that divestment was "draconian" was ignored by the government members. 
While the report of the committee does recognize the divergent views brought forward by the 
different witnesses, the recommendations of the committee do not do so. Rather, the 
recommendations of the majority ignore the legitimate arguments raised by both witnesses and 
opposition members on the divestment issues and simply reinforce the position of the current 
government. 


4. Members Conflict of Interest Act 


The existence of a Members Conflict of Interest Act was totally ignored by the committee. In 
spite of our numerous requests for the committee to examine the existing legislation and discuss 
methods of strengthening it, if necessary, government members of the committee employed their 


majority to rule this out. 

Because the Act is the current legislative standard for conflict of interest in Ontario, the 
decision of the majority not to fully examine the legislation can be seen as nothing less than 
arrogance. 


st Evidence Examined 


During the course of debate, the committee majority continually overruled examination of 


documents relevant to the issue. These included: 
a) August 1986 letter from Bob Rae to Aird & Berlis on conflict of interest. 
In this letter, Bob Rae expressed his own perceptions on conflict. Many of those perceptions 


are mirrored in the guidelines he has introduced as Premier. Rae commented that "It is my 
firm view that one of the problems bedeviling this issue has been that conflict issues have been 
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seen as a personal decision for the Premier alone." In contrast with this statement, the 
guidelines he later introduced maintain the Premier as sole arbiter of penalties for conflict. 
The decision of the majority to ignore this piece of evidence is akin to an ostrich with its head 
in the sand, trying to ignore itself. 


b) February 1991 memo from Premier Bob Rae to NDP caucus. 

In this memorandum, Premier Rae outlined some general rules for interpretation of his 
guidelines. Inasmuch as these rules serve as interpretive guides for the guidelines, the refusal 
by the majority to examine them and include them in the full debate of the committee was 


irresponsible. 


Cc) Members Conflict of Interest Act, 1988 





As already discussed, the majority refused to conduct an examination on the effectiveness of 
the existing legislation on this issue. The absence of an understanding of the current standard 
for the conduct of members makes any attempt to improve or amend those standards virtually 
impossible. 


d) Draft amendments to Members Conflict of Interest Act, 1988 prepared by Chief Justice 





Evans 


The majority conducted only a cursory examination of the draft legislation on this issue 
prepared by the Conflict Commissioner, Chief Justice Evans, and the verbal evidence given by 
him. This arrogant dismissal of the opinions of one of the provinces most respected legal 
practitioners, and the singularly most experienced individual in the matter at hand, must be 
regarded as the gravest error made by the majority. 


II Majority Recommendations 


Despite our repeated attempts to debate the recommendations being put forward for the final 
report of the committee, and despite attempts to introduce recommendations of our own, our 
efforts were rebuffed by the majority on the committee. Our concerns with some of the 
recommendations of the committee are as follows: 


Ae That the guidelines be adopted. 


It is our opinion that this recommendation is not realistic, inasmuch as the debate on the subject 
was limited by the government majority. 


We cannot in all conscience support a majority recommendation which in our view was 
influenced more by the Premier’s office than by a thorough debate of the matter. 


2. The divestment section remain an integral part of the Premier’s Guidelines 


We cannot support this recommendation because we disagree with the basic premise on which 
it is based. It is our opinion that mandatory divestment does not guarantee good government, 
but rather discourages it. 


The majority have premised the recommendation on the belief that politicians are by nature 
criminal, and will assume any and every opportunity for self-gain. This is patently false, as 
has been confirmed by all committee witnesses. 


It is our opinion that the adoption of this recommendation places the future of quality 
government in the province in severe question. Individuals who have worked and managed to 
do well for themselves should not be penalized if they wish to share their skills, talents, abilities 
and experience with the people of Ontario. Rather, they should be encouraged. Public service 
is not meant to be a penalty, but rather a reward earned through the respect of the community. 
Those individuals who are successful in their private lives are specifically the type we should 
try to attract to public service. It is important for government to attract a diverse group of 
people, and the requirement of divestment has the effect of scaring away more qualified 
‘ndividuals than it attracts. This results in a government which is neither representative of, nor 


responsible to, the community it serves. 


Public administration in the 1990’s demands the involvement of the best and brightest, and they 
should be encouraged to share their skills with the public, not discouraged. 
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3% The proposed Guidelines be incorporated into the Members Conflict of Interest Act and 
that the mechanism of administration be the same as is currently in the Act, that is, 
through investigation and report to the Legislature by the Conflict of Interest 
Commissioner. 


The majority recommends that the current guidelines be enshrined in legislation, yet does not 
recommend that penalties for breaking the guidelines also be legislated. This is hypocrisy of 
the highest order. While leading the public to believe that enshrining the guidelines in 
legislation will result in greater assurances of honesty on the part of politicians, the majority 
declines to ensure that penalties for breaking the law are similarly ensured. 


Traditionally, it has been the prerogative of the Premier to determine guidelines for the conduct 
of his government members. As a result, there has been a distinct variance in the specific 
guidelines assumed by various governments. Arguably, some have been much stronger than 
others. 


The recommendation of the majority that the guidelines of Premier Rae be legislated, without 
full debate of those guidelines, has the effect of forcing future governments to either live down 
to these guidelines, or to amend the legislation. 


Conflict of interest guidelines provide a moral requirement under which members of the cabinet 
must act. To make these guidelines law makes them no more relevant. Holders of public 
office must always act in accordance with the moral standards set by the society which they 
serve. Failure to do so reduces public faith in politicians and the political process, and ensures 
the political failure of both the individual politician and the party she or he represents. 


The recommendation of the majority in this matter seeks to deceive the public into believing 
that the entrenchment of the Rae Guidelines into legislation will result in a different form of 
government. This is not true, because the real power behind the guidelines remains with the 
Premier, as it is his responsibility to determine the punishment, if any, for actions contrary to 
the legislated requirements. 


‘4 
iil PROGRESSIVE CONSERVATIVE RECOMMENDATIONS 


We believe that the members of the legislature, the public and the future of our political system 
would have been better served, had the committee, instead of providing a post hoc 
rationalization of the current guidelines, adopted and endorsed the following measures: 


e We recommend that a special committee of the legislature be established, with equal 
representation from each of the parties represented in the legislature, to examine the 
Members Conflict of Interest Act, 1988. This committee should be given the mandate 
to report back to the legislature its recommendations for amendments to the legislation, 
if necessary. The committee should be instructed to give particular attention to the issue 
of the extension of guidelines to spouses and children, as well as the issue of gifts and 
benefits received by members. As part of its business, the committee should be 
instructed to examine the draft legislation prepared by the Honourable Gregory T. Evans, 
attached herewith. (see appendix A) 


° We recommend that the same committee also be charged with the responsibility to 
examine, and report to the legislature with its findings and recommendations, on the 
issue of communications by members of the cabinet with judges, tribunals, etc. The 
committee should also be charged with examination of the issue of allowing individuals 


with a criminal record to serve in cabinet. 


® We recommend that the Conflict of Interest Commissioner be charged with the 
responsibility of determining whether or not a member of the government is in breach 
of the current guidelines, and with recommending penalties for same. 


° We recommend that the guidelines be amended to replace the divestment requirements 
with the requirement of full disclosure, as recommended by the majority of witnesses, 
including the current conflict commissioner, Chief Justice Evans. 


° We recommend that the assets of a member of cabinet, his spouse and minor children, 
be placed in a blind trust administered either by the office of the Public Trustee or the 


Conflict Commissioner. 
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The office of the Public Trustee/Conflict Commissioner should be given the option of 
administering the trust itself (in the case of a simple trust), or of hiring outside 
administrators (in the case of a more complicated trust). The costs of administering said 
trusts should be borne by the government, as per the recommendations of Chief Justice 


Evans. 
Finally, we recommend that, as the language contained in S.15 of the guidelines is 
imprecise (being that which deals with divestment and “undue hardship"), it should be 


examined by the Conflict Commissioner, who should establish a clear definition of the 
meaning of this section. 


Charles Harnick, MPP 


Gary Cate MPP 
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May 23, 1991. 


Ms. Lisa Freedman, 

Clerk of the Committee, 
Administration of Justice Committee, 
Room 3602, Whitney Block, 
Queen's Park, 

Toronto, Ontario, 

M7A 1A2 


Dear Ms. Freedman: 


On April 30,1991, Mr. Harnick requested that I provide the Committee with a summary of 
Premier Rae's Guidelines which I felt should be incorporated into the Members’ Conflict of 
Interest Act, 1988. These Guidelines include numbers 1, 10, 11, 14 and 25. 


I have taken the liberty of proposing the wording which might be considered in this respect 
together with the placement within the legislation and enclose a revised version of the Act. I 
have also included additional suggestions to clarify the Act, including an expanded 
definition of the term "spouse". I believe it is important for the Commissioner to be 
informed as to the business activities and financial interests of all spouses, but more 
particularly those of Cabinet members. The present definition provides: 


"either of a man and woman who are not married to each other and have 
cohabited, 


(a) continuously for a period of not less than three years, ms 


This definition would permit a member to cohabitate for up to three years without any 
requirement for the filing of a spousal disclosure statement in accordance with the Act. 


All amendments have been highlighted in bold typeface. There are also some deletions 
which have been indicated by an asterisk (*). 


wool & 
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In addition to my evidence before your Committee, I would refer you to a comparative 
chart submitted during my first appearance before the Committee, and specifically, s.8 of 
the present Act: 


(a) There should be more discretion for the Commissioner to determine what 
‘businesses’ should be placed in a trust. 


(b) There should be provision for a trustee to consult with or seek an opinion from 
the Commissioner with respect to the operation of the trust. 


I trust the information I have provided will be of assistance to the Committee in the 
preparation of its Report. If you require any further information, please do not hesitate to 
contact me. 


Yours very truly, 


Ve 


Encl. 
c Mr. Charles Harnick 
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WHEREAS it is in the public interest that each member of the Legislative Assembly 
performs the duties of office in such a manner as to maintain public confidence and trust 


in the integrity, objectivity and impartiality of government. 


THEREFORE HER MAJESTY, by and with the advice and consent of the Legislative 


Assembly of the Province of Ontario, enacts as follows: 


Ue In this Act, 
"child" includes a person whom a member has demonstrated a settled intention to 
treat as a child of his or her family except under an arrangement where the child is 


placed for valuable consideration in a foster home by a person having lawful custody; 


"member" means a member of the Legislative Assembly or of the Executive Council, 


or both; 


"private interest" does not include an interest in a decision, 


(a) that is of general public application, 


(b) that affects a member as one of a broad class of electors, or 


(c) that concerns the remuneration and benefits of a member or an officer 


or employee of the Legislative Assembly; 


"spouse" means, 


(i) either of a man and woman who, 


(a) are married to each other, or 


(b) have together entered into a marriage that is voidable or void, or 


(c) are not married to each other and are living together in a conjugal 


relationship, 
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but does not include a person to whom the member is married if they have 
made a separation agreement or if their support obligations and family 


property have been dealt with by a court order. 


2% A member shall not, in the discharge of his or her duties, knowingly confer, 
seek to confer, or participate in a decision to confer, a benefit on any person, except 


on the basis of complete impartiality. 


3. For the purposes of this Act, a member has a conflict of interest when the 
member makes a decision or participates in making a decision in the execution of 
his or her office and at the same time knows that in the making of the decision there 
is the opportunity to further his or her private interest or the opportunity improperly 


to further the private interest of any other person. 


4. A member shall not use or share information that is gained in the execution 
of his or her office and is not available to the general public to further or seek to 
further the member’s private interest or improperly to further or seek to further the 


private interest of any other person. 


5: A member shall not use his or her office to seek to influence a decision made 
by another person to further the member’s private interest or improperly to further 


the private interest of any other person. 


3h. 


6. This Act does not prohibit the activities in which members normally engage 


on behalf of constituents. 


a (1) Except for compensation authorized by law, a member shall not accept 
a fee, gift or personal benefit, that is related directly or indirectly with his or her 


position as a member or with the performance of his or her duties as a member. 


(2) Subsection (1) does not apply to a gift or personal benefit that is received 
as an incident of the protocol or social obligations that normally accompany the 


responsibilities of office. 


(3) Where a gift or personal benefit referred to in subsection (2) exceeds 
$200 in value, or where the total value received directly or indirectly from one source 
in any twelve-month period exceeds $200, the member shall immediately file with the 
Commissioner a disclosure statement, in the form prescribed by the regulations, 
indicating the nature of the gift or benefit, its source and the circumstances under 


which it was given and accepted. 
EXECUTIVE COUNCIL 


8. (1) A member of the Executive Council shall not knowingly, 


(a) 


(b) 


(c) 


Gi. 


award or approve a contract with, or grant a benefit to, a former 
member of the Executive Council, until twelve months have expired 


after the date when the former member ceased to hold office; 


award or approve a contract with, or grant a benefit to, a former 
member of the Executive Council who has, during the twelve months 
after the date when he or she ceased to hold office, made 


representations in respect of the contract or benefit, 


award or approve a contract with, or grant a benefit to, a person on 
whose behalf a former member of the Executive Council has, during 
the twelve months after the date when he or she ceased to hold office, 


made representations in respect of the contract or benefit. 


(2) Clauses (1) (a) and (b) do not apply to contracts or benefits in respect 


of further duties in the service of the Crown. 


(3) Clauses (1) (a), (b) and (c) do not apply if the conditions on which the 


contract or benefit is awarded, approved or granted are the same for all persons 


similarly entitled. 


2: (1) A member of the Executive Council shall not, 


(a) 


engage in employment or in the practice of a profession; 


(b) | carry on a business; or 


(c) hold an office or directorship other than in a social club, religious 
organization or political party, or as may be approved by the 


Commissioner. 


except as required or permitted by the responsibilities of being a member of the 


Executive Council. 


(2) A person who becomes a member of the Executive Council shall comply 


with subsection (1) before the sixty-first day that follows his or her appointment. 
(3) The Commissioner may extend the period referred to in subsection (2) 
by giving the member a written notice to that effect, and may impose on the 


extension such conditions as the Commissioner considers just. 


(4) #If a member of the Executive Council complies with clause (1) (b) by 


entrusting his or her business to one or more trustees, 
(a) the provisions of the trust shall be approved by the Commissioner; 


(b) the trustees shall be persons who are at arm’s length with the member 


and approved by the Commissioner; 


(c) the trustees shall not consult with the member with respect to managing 


the trust property; and 


(d) the trustees shall report all material changes in assets, liabilities, and 
financial interests contained in the trust to the member and the 


Commissioner, in writing, forthwith after the changes have occurred. 


(5) For the purposes of this section, the management of routine personal 


financial interests does not constitute carrying on a business. 

10. Save as is hereinafter provided, members of the Executive Council shall not, 
during their tenure as members of the Council, acquire, directly or indirectly, an 
interest in land in Ontario except for personal residential or recreational use. 


However, nothing in this Act shall prohibit a member of the Executive Council from 


acquiring an interest in land: 
(a) through inheritance; 
(b) through the provision of a mortgage; 


(c) as a bona fide addition to farm land already held by the member. 
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DEALING WITH A CONFLICT OF INTEREST 


11. (1) A member who has reasonable grounds to believe that he or she has a 
conflict of interest in a matter that is before the Assembly or the Executive Council, 
or a committee of either of them, shall, if present at a meeting considering the 


matter, 
(a) disclose the general nature of the conflict of interest; and 


(b) withdraw from the meeting without voting or participating in the 


consideration of the matter. 


(2) A member of the Executive Council who has reasonable grounds to 
believe that he or she has a conflict of interest in a matter requiring the member’s 
decision shall request another member of the Executive Council to perform the 
member’s duties in the matter for the purpose of making the decision and the 
member to whom it is referred may act in the matter for the period of time 


necessary for the purpose. 


(3) Where a member of the Executive Council makes a disclosure pursuant 
to sub-section (1) in a matter that is before the Executive Council or a committee 
of it, the Secretary of the Executive Council shall, after the consideration of the 
matter has been made and implemented, make public disclosure of the steps taken 


by the member. 


COMMISSIONER 


12. (1) There shall be a Commissioner who is an officer of the Assembly. 


(2) The Lieutenant Governor in Council shall appoint a person to the office 


of Commissioner on the address of the Assembly. 


(3) The. person appointed shall hold office for a term of five years and may 


be reappointed for a further term or terms. 


(4) The person appointed as Commissioner may be removed before the 
expiration of the term of office by the Lieutenant Governor in Council for cause on 


the address of the Assembly. 


(5) The Commissioner shall be paid such remuneration and allowances as are 


fixed by the Lieutenant Governor in Council. 


(6) The employees and officers that are necessary for the performance of the 
duties of the Commissioner shall be members of the staff of the Office of the 
Assembly. 


(7) Where 


>TO¥: 


(a) the Commissioner is unable to act or the office of the 
Commissioner becomes vacant when the Legislature is sitting but no 
recommendation under this Act is made by the Legislative Assembly 


before the end of that session, or 


(b) the Commissioner is unable to act or the office of the 
Commissioner becomes vacant when the Legislature is not sitting, 
the Lieutenant Governor in Council shall appoint an Acting 


Commissioner. 


(8) The appointment of an Acting Commissioner under this section 


terminates on the appointment of a new Commissioner under subsection (2). 


13. The Commissioner shall report annually upon the affairs of his or her office 
to the Speaker of the Assembly who shall cause the report to be laid before the 


Assembly. 
DISCLOSURE 
14. (1) Every member shall, within sixty days of being elected, and thereafter 
annually, file with the Commissioner a disclosure statement in the form 


prescribed by the regulations. 


(2) The private disclosure statement shall contain, 


(a) 


(b) 


(c) 


(d) 


(e) 


2 fi z 


a statement of the assets, liabilities and financial interests of the 
member, the member’s spouse and minor children, and private 
companies as defined in the Securities Act controlled by any of them; 


and 


a statement of any income the member and the member’s spouse and 
minor children, and private companies as defined in the Securities Act 
controlled by any of them, have received in the preceding twelve 
months or are entitled to receive in the next twelve months and the 


source of the income; and 


where the member’s disclosure statement refers to a private company 
under clauses (a) or (b), such information as the member can obtain 
upon reasonable inquiry concerning the activities of the private 


company and its sources of income; and 


a statement of all money or other benefits received by the member, the 
member’s spouse and minor children, and private companies as defined 
in the Securities Act controlled by any of them, as a result of a contract 
with the government, together with a description of the contract, its 


subject and its nature; and 


any other information that is prescribed by the regulations. 


BC ae 


(3) After filing a private disclosure statement, the member, and the member’s 
spouse if the spouse is available, shall meet with the Commissioner to ensure that 
adequate disclosure has been made and to obtain advice on the member's obligations 


under this Act. 


(4) If any asset, liability or financial interest described in the private 
disclosure statement relates to a corporation, the Commissioner shall ascertain from 
the member, whether any other corporation is an affiliate of the first-named 


corporation, as determined under subsections 1 (2) to (6) of the Securities Act. 


(5) Where at any time after a disclosure statement is filed, a member or the 
member’s spouse, minor children or private companies acquire or dispose of an 
asset, liability or financial interest that is required to be disclosed pursuant to 
section 14 of this Act, the member shall advise the Commissioner in writing within 
ten (10) days after acquisition or disposition of that asset, liability or financial 


interest. 


(6) A private disclosure statement filed with the Commissioner shall be 


destroyed five years after such filing. 


15. (1) After meeting with the member, and with the member’s spouse if the 
spouse is available, the Commissioner shall prepare a public disclosure 


statement from the information filed by the member. 
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(2) The public disclosure statement shall contain a statement of: 


(a) the nature but not the value of the income, assets, liabilities and 


financial interests referred to in subsection 14(2) of this Act; and 


(b) the name and address of persons having an interest in the assets, 
liabilities and financial interests referred to in subsection 13(2) of this 


Act. 


(3) The public disclosure statement shall contain a statement of any gifts 
or benefits that have been disclosed to the Commissioner under subsection 


7(3) of this Act. 


(4) The Commissioner may withhold from the public disclosure statement 
information which, in the opinion of the Commissioner, is not relevant to the 
purpose of this Act and justifies a departure from the general principle of 


public disclosure. 


(5) The Commissioner shall, as soon as is practicable, file the public 
disclosure statement with the Clerk of the Legislative Assembly who shall 


make it available for examination by the public. 
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(6) Notice of the acquisition or disposition of an asset, liability or financial 
interest referred to in subsection 14(5) of the Act shall be filed by the 


Commissioner with the Clerk of the Legislative Assembly forthwith. 


(7) Any disclosure statements received by the Commissioner with respect to 
gifts or benefits referred to in subsection 7(3) shall be filed by the 


Commissioner with the Clerk of the Legislative Assembly forthwith. 


16. (1) Amember may, by application in writing, request that the Commissioner 
give an opinion and recommendations on any matter respecting the obligations of the 


member under this Act. 


(2) The Commissioner may make such inquiries as the Commissioner 
considers appropriate and provide the member with a written opinion and 


recommendations. 


(3) The opinion and recommendations of the Commissioner are confidential, 


but may be released by the member or with the consent of the member in writing. 


17... (1) A member who has reasonable and probable grounds to believe that 
another member is in contravention of this Act may, by application in writing setting 
out the grounds for the belief and the nature of the contravention alleged, request 
that the Commissioner give an opinion respecting the compliance of the other 


member with the provisions of this Act. 


a5 


(2) The Legislative Assembly may, by resolution, request that the 
Commissioner give an opinion on any matter respecting the compliance of a member 


with the provisions of this Act. 


(3) The Executive Council may request that the Commissioner give an 
opinion on any matter respecting the compliance of a member of the Executive 


Council with the provisions of this Act. 


(4) Where a matter has been referred to the Commissioner under subsection 
(1) or (2), the Legislative Assembly or a committee thereof shall not conduct an 


inquiry into the matter. 


18. (1) Upon receiving a request under section 17, and on giving the member 
concerned reasonable notice, the Commissioner may conduct an inquiry. 

(2) Where the request for an opinion is made under subsection 17(1) or (2), 
the Commissioner may elect to exercise the powers of a commission under Parts I 
and II of the Public Inquiries Act, in which case those Parts apply to the inquiry as 
if it were an inquiry under that Act. 

17 

(3) | Where the request for an opinion is made under subsection 15 (1) or 

(2), the Commissioner shall report his or her opinion to the Speaker of the Assembly 


who shall cause the report to be laid before the Assembly if it is in session or, if not, 


at the next session. 
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(4) Where the request for an opinion is made under subsection 17 (3), the 


Commissioner shall report his or her opinion to the Clerk of the Executive Council. 


19. (1) Where the Commissioner conducts an inquiry under Parts I and II of the 
Public Inquiries Act for the purposes of subsection 17 (1) or (2) and finds that the 
member has contravened section 4, 5, 7, 8, 9 or 10, or has refused to file a disclosure 
statement within the time provided by section 14, the Commissioner may recommend 


in the report that is laid before the Assembly, 
(a) that the member be reprimanded; 


(b) that the member’s seat be declared vacant until an election is held in 


the member’s electoral district. 


(2) The Assembly shall consider the Commissioner's report and respond to 
it as subsection (3) provides within six months of the day the report is laid before the 


Assembly. 


(3) The Assembly may order the imposition of the recommendation of the 
Commissioner under subsection (1) or may reject the recommendation, and sections 
45 and 48 of the Legislative Assembly Act apply in the same manner as to a 
contempt of the Assembly, except the power to further inquire into the contravention 


or to impose a punishment other than the one recommended. 


289: 


20. (1) A former member of the Executive Council shall not, unless twelve 


months have expired after the date when he or she ceased to hold office, 


(a) | accept a contract or benefit that is awarded, approved or granted by 
the Executive Council, a member of the Executive Council or an 
employee of a ministry (other than an employee of an agency, board 


or commission); 


(b) make representations on his or her own behalf with respect to such a 


contract or benefit; 


(c) | make representations on another person’s behalf with respect to such 


a contract or benefit. 


(2) Clauses (1)(a) and (b) do not apply to contracts or benefits in respect of 


further duties in the service of the Crown. 


(3) Clauses (1)(a), (b) and (c) do not apply if the conditions on which the 
contract or benefit is awarded, approved or granted are the same for all persons 


similarly entitled. 


(4) A person who contravenes subsection (1) is guilty of an offence and liable, 


on conviction, to a fine of not more than $5,000. 
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21. Except for public disclosure as specifically provided in this Act, the documents 
in the possession of the Commissioner as a result of his or her duties under this Act 


shall be exempt from disclosure under the Freedom of Information Act. 


22. The Commissioner may, subject to the approval of the Lieutenant Governor 
in Council, make regulations prescribing any matter that is referred to in this Act as 


prescribed by the regulations. 


23. (1) This Act comes into force on a day to be named by proclamation of the 


Lieutenant Governor. 


(2) Members who are in office when this Act comes into force shall file the 
disclosure statement required by section 12 within sixty days after this Act comes into 


force. 


24. The short title of this Act is the Members’ Conflict of Interest Act, 1988. 
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